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; BRIEF FOR APPELLEES 
( JURISDICTIONAL STATEMENT 


Appellees concur in the jurisdictional statement 


the Appellant. 


SLA Tai OF FACTS 
On June 30, 1965, judgment was entered against 
Appellant on the Appellees’ motion for summary judgment 
: Role 56 of the Federal Rules of Civil Procedure 
9-121). The court below found that there was no 


ne issue as to any material fact and stated in its 


ion that it relied upon the language of the alleged 
en to Lease”, the Complaint, the Answers (presumably to 


omplaint and the Interrogatories), and the Notice of 


poise of Option of Lease for its decision (R:110). 

Appellant did not file an opposing affidavit 
120). The court below had before it the pleadings and 
ibits attached thereto, the depositions of Paul T. F. Low 
‘Philip H. Ching, and the Appellees’ Answers to the Appel - 
t's Interrogatories (R:120). Appellant’s statement is 
smplete and misleading, and therefore Appellees will 
lew certain undisputed facts that were before the court 
OW. 

On February 14, 1963, the Appellees and the 
ellant’s predecessors in interest engaged in informal 
sussions in Lahaina, Maui, State of Hawaii, relating to 
—— of approximately 144,192 square feet of Maui 
’ property owned by the Appellees in Lahaina (R:2-3,44). 
| On the morning of February 15, 1963, the Appellees 
to Honolulu for further discussions of the purchase and 
‘possibility of leasing this Maui beach property 


L 
g 44,77, Dep.Ching p.4). Appellees, not experienced in 


ippellant states on page 3 of its Brief that on this date 
me negotiations were "completed for the lease”. This is 
Maccurate, on the record, since the Appellees at no time 
Mave ever conceded that negotiations were ever completed 

fo the extent that a meeting of the minds had been 

tached as to the terms and provisions of the proposed 
pease. However, on the present record, no genuine issue 

bf any material fact arises because the court below, in 
Efect, assumed for the purposes of its decision that 
gotiations were completed and that no contract resulted 
could result from the alleged option and its alleged 
sceptance alone (R:105-107); A fortiori, if negotiations 
re not completed and there remained essentia] terms to be 
eed on, then clearly the Appellees were entitled te 
immary judgment. 


leasing of rea!) property (R:92), were not represented by 
isel at either of the meetings (R:80) although during the 
Julu meeting, the Appellant was represented by a member 

he Jocal bar (Dep.Ching p.2-8). It was this member of the 
(acting under the directions and instructions of the 
lant’s predecessors in interest) who hurriedly drafted 
Paper entitled “Option to Lease” (R:3,44, Dep.Chino p.5,10). 
The document granted to the Appellant an “exc)]usive 
On to lease” the above mentioned Maui beach property (R:8). 
dlees understood that this grant prevented, during the 

Bof the “exclusive cption”, the Appellees from negotiating 
Base with any other person (R:84), 

An essential] and material provision of the “exclusive 
Bn is the following: 

“Said Jease shall contain the standard provisions 
normally contained in a lease for similar property situate 
mr the Stete of Hawaii together with the provision thet 
the Lessor shall subcrdinate their fee to permit the 
Lessee to obtain financing which provision 1s by way 
= ertample, but not by way of limitation.” (R:9) 

A proper subordination provision in the lease was basic 
essentia] to enable the Appellant to obtain for the 
it of both lessor and lessee the proper financing 
BProposed 2-3 story, 200 unit “combination 
ment hote!” project costing between $1,000,000 and 


MS is the obvious conclusion from the use of the werd 
eclusive” in the al]eged option. 


00,000 (Dep.Low p.9; Dep.Ching p.14,27,29). It was con- 
by the attorney acting for the Appellant at the time 
e negotiations, that a subordination provision ina 
lian lease is not a standard or usual provision (Dep. 
bw7) 6): 
On April 22, 1963, the Appellees extended the term 
@ exclusive option to August 1, 1963 (R:4,44-45). 
Between February 15, 1963 and July 25, 1963, a 


was prepared by Mr. Dwight Rush, a member of the Hawaii 
Dep.Ching 0.23). This lease was sent to California but 
ever submitted to the Appellees (Dep.Ching p.23). 
Prior to July 25, 1963, the Appellees hired Mr. 

rd Mirikitani, a member of the Hawaii bar, as their 

ney (R:80). On or about that date, Mr. Frank Nunes from 
alifornia law firm of Nunes & Crews, Hayward, California, 
nally delivered to the law offices of Mr. Mirikitani an 
cuted lease (R:13-36,85). This second lease contained 
Sions which are neither standard or usual provisions 

Jly contained in Hawaiian leases (R:4-5,45). The proposed 
rs named in this lease were the Appellees (R:13), and the 

ed Lessee was the Appellant (R:13). The lease was for 


me term mentioned in the alleged option (R:8,13), at 


me annual rental (R:8,)]3-14) with, however, a provision 


ting the Appellees to join in a mortgage or deed of 


California lease tendered by the Appellant describes 
P project as a “hote] or garden apartments” (R:24-25). 


securing a Joan in a sum not exceeding ninety per 
(90%) of the value of the Jand and improvements (R:22). 
lease contained an option to purchase (R:32-33) which 
not mentioned in the alleged option yet apparently was 
issed on February 15, 1963 (Dep.Ching hae 
On July 26, 1963, the option was assigned to the 
llant (R:5,45) and on this same date the Appellant pur- 
dly exercised the alleged option by signing and 
ivering to the Appellees a “Notice of Exercise of Option 
= Liat Sy 45". 
On August 1, 1963, the alleged option expired 
0). 
On August 23, 1963, the Appellees formally advised 
Appellant’s local attorney that since no agreement had 
} reached with the Appellant, the Appellees considered 
alleged option null and void and tendered the “exclusive 
n” payment made by the Appellant (R:5,6-45). 
On Auoust 29, 1963, the complaint was filed 
a-39). On September 11, 19638, the case was removed 
Se United States District Ceurt for the District of 
hi (R:40-42). On October 21, 1963, the Appellant filed 
nswer and counterclaim for specific performance (R:43-66). 


ted to this counterclaim was a third proposed form of lease 


ed by the Appellant (R:47-66). Appellant alleged that 


ther examples of ‘non-standard’ provisions included in 
his lease were an extension clause and an arbitration 
lause (R:29-30, 32). 


‘ form of lease complied with the terms of the alleged 
jon (R:46). 

On October 25, 1963, the Appellant filed its first 
ice of lis pendens (R:67-72). On November 16, 1964, the 
pllees filed their amended reply setting forth the affir- 
7 defense of the failure of all the documents to comply 
h the Statute of Frauds, Chapter 190 Revised Laws of 
Bii 1955, as amended (R:96-98). 

On January 5, 1965, the Appellees filed their 


Bi to Dismiss Counterclaim, or in the Alternative, 


Gon for Summary Judoment” (R:99-101). After the hearing 


rhe motion the court below ruled orally on January 7, 

Bb that no contract to lease had been entered into because 

the uncertainty and indefiniteness of its essential and 

brial terms (R:105-109). On this same date, the Appellant’s 

Srney offered in open court to waive the subordination 

ise (R:108) and after further briefing on the waiver 

ition the court below on June 14, 1965 entered its written 

Sion granting the motion for summary judgment (R:114-118). 
On June 30, 1965, judgment was entered which, among 

things, cancelled the lis pendens filed by the Appellant 

Jctober 25, 1963 (R:119-121). On the same date, the 

Hlant filed its notice of appeal (R:122-123) as well as 

Cond notice of lis pendens (R:124-129) which notice 

"been subsequently cancelled by the court below by the 

Sion dated November 2, i, 


®r the convenience of the court, the Decision 1s set forth 
n Appendix A. 


(s 


ARGUMENT 


ut 
SUMMARY OF ARGUMENT 


The alleged option to lease the Appellant seeks 


nforce in this action includes the following paragraph: 
“Said lease shall contain the standard 

provisions normally contained in a lease for 

Similar property situate in the State of Hawaii 

together with the provision that the Lessor 

shall subordinate their fee to permit the 

Lessee to obtain financing which provision 

is by way of example, but not by way of 

limitation.” (R:9) 


The meaning of the above language is that a 
ision that the Appellees would subordinate their 
Simple interest in the real property described in 
alleged option would be included in the lease together 

other non-standard provisions not mentioned and 
to be negotiated. 

The court properly held that the subordination 
ase as set forth in the option to lease is necessarily 
ssential and material term thereof and as a matter 
law the above subordination language is so vague, 
finite and uncertain that it renders the alleged 


On unenforceable. A subordination clause is 


ie without the determination of the maximum 


unt of the Joan, the interest rate of the loan, the 


riod of the loan and the purpose to which the proceeds 


the loan are to be applied. In order to enforce 
alleged option with the subordination provision 
luded, a court necessarily would have to include 
ms of the subordination provision which terms were 
e@greed to by the parties. The court below properly 
ad that, as a matter of Jaw, it could not make such an 
eement for the parties. 

The Appellant’s contention that it is entitled 
@€ive the subordination provision would still require 
court’s enforcement of a contract that was not agreed 
by the parties and this the court below properly 
ised to do. The court below determined that a 
€r subordination clause would benefit both the 
or and the Jessee since the parties contemp]ated 
construction of a completedstructure on the premises 
leased and the magnitude of the structure and the 
Or’s reversSionary interest therein were all tied to 
operly negotiated subordination clause. The 
Ilant’s waiver of an essential but not fully negotiated 
Of a contract furnishes no basis giving a remedy on 
lleged contract which was not completed and hence net 


ing on either varty. 


ime 
SUBORDINATION CLAUSE; 
Appellant’s principal contention 1s that the lamqwase 
Lessor shall subordinate their fee to permit the Lessee 


at 


taining financing is definite enough for speci fic 
Brmance of the alleged option bec&@use all this phrase means 
nat the parties have agreed that the subordination of the 

lees’ fee interest will be without restrictions (Brief for 
lant p.13).. 

This argument is invalid for two reasons: me 

mppellant has lJifted this phrase completely out of the can- 

from the rest of the sentence in which it is used, thereby 
merting the obvious meaning that a provision subordinating 
fee would be included in the lease along with other non- 
dard provisions not mentioned and yet to be negotiated, 


2/ 
Becond, as a matter of law, the subordination language ts 


igue, indefinite, and uncertain that it renders the ailegea 
On unenforceable. Necessary elements of a subordination 

Be are omitted, such as the maximum amount of the cOnstruc- 
ihoem the terms of the loan including when the loan weuld 
me due, the rate of interest it would bear and the manner 
hich the loan would be paid. 

Before discussing these arguments, the Appel] lees 
Breview briefly the principles of law necessarily considered 
fl court below in its oral decision (R:105-107). 

This argument begins on page 15 of this Brief. 


meages 17-3) of thié Brief, 


<e) 


A. Statute of Frauds 

If an option to lease is so indefinite and un- 
ftain in its essentia] and materia] terms because future 
gotiations are contemplated between the parties, then 
-_ the Hawaii Statute of Frauds neither an action for 
cific performance nor an action for damages can be 
intained. It is a basic requirement of this Statute that 
B agreement must be sufficient, that is, the agreement 
st contain a]l the essential and materia] terms of the 
eement. 

The court below by deciding that the subordination 


guage was vague and indefinite and could not be waived 


one party because it was an essential and material term 

the alleged option, concluded that as a matter of law 

» alleged option was insufficient under the Statute of Frauds. 
49 Am.Jur. Statute of Frauds § 353 (1948), states 

Sepplacable principle: 


"The genera] rule is that the memorandum, in order 
to satisfy the statute, must contain the essential 


Chapter 190 Revised Laws of Hawaii 1955, as amended, pro- 
vides in part: 


“Certain contracts, when actionable. No action 
Shall be brought and maintained in any of the following 


Sa Ses : 


“(d) Upon any contract for the sale of lands, tene- 
ents or hereditaments, or of any interest in or concerning 
then; 


“Unless the promise, contract or agreement, Upon whict 
Buch action is brought, or some memorandum or note thereef, 
fs in writing, and is signed by the party to be charged 
herewith, or by some person thereunto by him in writing 
awfully authorized.” 


10 


, terms of the contract, expressed with such certainty 
that they may be understood from the memorandum 

| itself or some other writing to which it refers or 
with which it is connected, without resorting t 
parol evidence.” 


Te giriretefot in Amnot,, 16 A,LAsLd 824 (1953), 
titled “Sufficiency of memorandum of lease agreement te 
tisfy the Statute of Frauds, as regards terms and condi- 


ons of lease” summarizes the general rule by stating: 
“"The parties must have reached final agreement upon 
all essential terms of a valid contract, without 
reservation of any such term for future negotiation, 
and those terms must be embodied in a writing.’ In 
other words, the memorandum relied on to establish 
a lease agreement must embody all the essential and 
material parts of the lease contemplated to he 
thereafter executed with such clarity and certainty 
as to show that the minds of the parties had met 
on all materia] terms so as to effect a complete and 
valid lease, with no material matter left for future 
agreement or negotiation.” (at 624) 


(Siomn 


Bolton Realt », SOO Ney. 63, 90 Meese 50 (Cry 


Beeece N.Ew2d 16 (1949) states the rule: 


"The requirements which this agreement 
must meet--that it may be enforced as a contract 
and satisfy the Statute of Frauds--are clear in 
theory and not peculiar to a contract for the lease 
of real property. The parties must have reached 
final agreement upon all essential terms of a vaiid 
contract, without reservation of any such term fer 
future negotiation, and those terms must be embodied 
im a Writings «| . .” (38 NiEs 2d at 18) 


The answer to an anticipated argument that hy the 


ef the words “essential terms”, the courts simpiy mean 
ment upon the property description, the term, the 


mt of rent, and the time and manner of payment, 1S 


lg 


Dimi lerly, theseourt im 1130.Rinesi dent. Sitmeet Corp, 


e following comment by the same annotator in Annot., 


PaLek 2d, @t 624s 


“And it should be particularly noted that 
although a memorandum may satisfy the statute by 
setting out with sufficient clarity al] essentia! 
terms of a valid lease, if it goes further and shows 

_ that some other term or condition material to the 
lease, though not essential to a valid lease, has not 

| been fully agreed upon by the parties but has been 
left for further negotiation or agreement, such 

| additional matter may thereby render the memorandum 
insufficient under the statute.” 


e Hawaii Supreme Court in Francone v. McClay, 41 Haw. 72, 


-79 (1955), has recognized and adopted this view: 

“Many authorities hold that there need be 
only a definite agreement as to the name of the parties 
to the Jease, the extent and bounds of the property 

leased, a definite and agreed term, a definite and 
agreed price or rental, and the time and manner of 
payment. Where there are these essentials and no 
expectation of further provisions to be negotiated 
later, such a contract to lease is sufficiently 

definite for enforcement by a decree of a court of 
equity. 


“However, the important element in the 
cases purporting to set forth the so-called essentia! 
elements as being only the names of the parties, a 
description of the property to be leased, the amount 
of rental, the terms of payment, the term and duration 
of the lease, is that there is no expectation of 


further provisions to be negotiated Jater.” 


the same effect see: 


Rosenticldv. Uni bed.states. Trust Co.,. 290 Mage. 
Pl, oo Bae. 37s (Loss 


Blackmore-Danzic Co. v. Silsbee, 131] Misc. 340, 


m5 1... 30pp. 767 (owp.Ct. 1927); afd 


BM. Weal Cov. Créugling, 181 ApprDiv: 20%) 
158 Mavece. 285 (1917), mee .2 wi Poot wep, 


TUS Qe E. 148. 


12 


| B. An option to lease which 1s incomplete 


and uncertain cannot be specifically 


performed. 
It is without dispute (1 Williston, Contracts § 37, 
, 107=111 (1957 ed.) that there cannot be an “offer” in 


pe legal sense without sufficient definiteness thereof, se 
. 
Bt upon accéptance a court is able to give the offer an 


act meaning. Since by definition an option 1s merely an 
fer, an option cannot be accepted unless it contains “all 
e terms necessary for the required definiteness.” (See 
merous cases cited by WOIMEtOn Mece Cirp) 

It therefore follows that contracts, which are 
omplete and uncertain, are not capable of being specifically 
formed. 


po k.C.L., Specific Performance $5, 17, "Certainty 


f 


Contract Generally,” states: 

“One of the fundamental] rules respecting 
the specific performance of contracts is that 
performance will not be decreed where the contract 
is not certain in its terms. The terms must be 
complete and free from doubt or ambiguity, and 
must make the precise act which is to be done c-early 
ascertainable. A decree of specific performance may 
be entered where the contract is certain and comp!iete, 
or contains provisions which are capable in themselves 
of being reduced to certainty, and from which the 
intention of the parties can be clearly ascertained, 
but such a decree will be denied if some of the terms 
Of “the contract are indefinite and uncerta@in or are 
left open for future determination by the parties.” 


The Hawaii Supreme Court, in Francone v. Mcvlay, 
fa, recognized the genera] rule when it stated: 
“THERE 16 little or wo conflict of 


authority upon the general principle that where 


13 


a contract is complete and certain as to the 
essential and material terms, parts and elements 

of a lease, specific performance will be granted: 
nor if the contract to lease or the negotiations 

of the parties affirmatively disclose or indicate 
that further negotiations, terms and conditions are 
contemplated, the proposed lease is considered 
incomplete and incapable of being specifically 


enforced.” (4]=Haw. at 78) 
Similarly, in Mercer v. Payne & Sons Co., 1ll' 


420, 213 N.W. 813, 818 (1927), the court stated: 


"The rule appears to be, as deduced fram the 
peahoyities, what a court of equity will not enforce 
ae *comiract, unless it is compléte and dértadin in al) 
its essential elements, and the parties themselves 
must agree upon the material and necessary details 
of the bargain, and if any of these be omitted, or 
l@ft obecur@é or indefinite, so as to leave the 
intention of the parties uncertain respecting the 
substantial terms, the case is not one for specific 
Performance. It is not the function of @ court of 
Bouity to make a@ contract for the parties, or to 
supply any of the material stipulations thereof. 

If any of the essential details are wanting a 
chance]lor will not supply them in a decree for 
specific performance. as 


C. Definiteness of the provisions of Gn 
option to lease is determined either 
on the date the option is exercised 
or the date suit is filed. 


The applicable rule is stated by the court in 
Wencover, 240 Mo.App. 117, 218 S.W.@d 175, 279 


“*Equity will determine the enforceability of a 
contract as to certainty, completeness and mutuality 
as of the date of demand for specific performance 

or at the time suit is filed rather than at an 
Carlier date.’” 


miso Heidner v...Hewitt Chevrolet Co., 166 Kan. Ji, 199 
. 481] (1948). 


14 


The proposed leasing agreement would 
have contained a subordination clause 
and other non-standard privisions. 


wr 


By taking the phrase Lessor shall subordinate 
ir fee to permit the Lessee to obtaining financing...” 
of context and thereby excluding the modifying phrase 
Bch provision is by way of example, but no? by way ef 
atation”, Appellant offers the tenuous argument that the 
Mies merely intended an unrestricted subordination of the 
pllees’ fee interest (Brief for Appellant p. !3). 
Because a subordination clause is not self-executing 
requires creativity (see the subordination cases starting 
page 20 of this Brief), the obvious and only logical con- 
Mction to be given to this language of the alleged option 
that the lease would contain “standard previsions” and 
M-standard’ provisions, an example of a ‘non-standard’ 
Sion being a subordination provision. Nor did the 
c 


fies intend to place any limitations on the number of 


A-standard provisions. Other ‘non-standard’ provisions 


intended and were expected to be necotiated during the 
mor the “exclUsive gption’. The tease wold just DOr oF 
mm@ to a single ‘non-standard’ prevision. 

On or Gbhowt JmlyW5,61SGS, Me Frank Nunes, ihe 
fornia attorney while in Honolulu, personally deliverec 
Re Appellees’ attorney lease drafted by the law offices 


umes & Crews, 967 "B” Street, Hayward, Catifornia 


713,36,85). Although this lease contained, among others, 
evisions relating to an option to purchase, an extensian 
d an arbitration clause, the alleged option is silent on 
ese inane Thus, these provisions are either 
andard or ‘non-standard’ provisions and in light of the 
ill admissions in its Answer that this lease con- 
ined provisions which were neither standard nor usual] 
Svisions normally included in Hawaiian leases (R:45), 


- provisions are obviously the ‘non-standard’ provisions. 


Appellees’ position is that on the motion for summary 


foment the court below had only to consider if there was 
genuine issue of material fact on whether the subordination 
mise tendered by Appellant (or any subordination clause) 

Sor could be a standard provision "normally contained in 
bease for similar property situate in the State of Hawaii”. 
Pcourt below could and did, in effect, take judicial notice 
t there is no such standard clause used in Hawaii (R:106) 
fthe syntactical structure of the Appellant’s own alleged 
don document supports, if it does not require this 


elusion. 


Franmcone v. McClay, 41 Haw. 72, at 82 (1955), suggests what 
fre standard or the usual and stereotype provisions con- 
tained in a lease, naming provisions relating te the 
Payment of taxes, insurance and other charges, etc., 

repa€ir, maintain fences, sidewalks, sewerage, drains, 
Sbserve the rules and regulations of the board of 

@alth, keep the premises in repair, not to assign 

8r mortgage without the consent of the lessors, etc. 
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The alleged option on its face not only required 
@nticipated future negotiations between the parties on the 
standard’ ee ee This being se, the a’ leged 
n cannot as a matter of law be the basis for a ciain, 
the court has nothing before it which in any m@nnez 


les a completed agreement. Since the alleged option ex- 


Gd without the parties reaching an agreement on a lease, 


court below quite properly rejected the task of creating 

Ovo a Jeasing agreement for the parties (R:114-118). 

=. As a matter of law, a subordination 
provision requires agreement on the 
conditions of the subordination. 

Appellant irrelevantly argues that the court below has 

d in entering judgment because the subordination clause 

Mected for is “clear, definite and unequivocal” and that 

clause contracted for is “wholly without restrictions” 

Sf for Appellant ps 13). In effect, the Appellant is 

ing that the language of the option resulted ina con- 

Bual obligation on the part of the Appellees-lessors t¢ 

ta lien to be imposed on their fee simple title (1) for an 

Finite amount, (2) at an indefinite interest rate, (3) 

Ble over an indefinite period, (4) for indefinite financing 

Br cases showing that the tender of the lease in connection 

Mth an uncertain option is indicative of the he ceebity for 

dditional Pg a as to material terms, See: coldstine 

alg 147 N.We 7.40914); Moknighs 

be ‘147 Ky. oo, 145 Ste CIa ret?) nd 


United States Trust Company, 290 Mass. 210, 


ws TLIO 


dee 


joses, (5S) unrestricted as to type, kind, size and purpose 
ftructure to be constructed, and (6) the proceeds of the 
Incing from which subordination would be available without 
Tictions to the lessee for any purpose whatsmever. Al] 

} the Appellant, in effect, says 1s embraced within the 
“to permit the lessee to obtain financing”. 

To succeed in this contention, which would appear t 
Ibsurd on its face, Appellant would have to overceme tw 
mountable obstacles: (1) Prove that this absurd meaning 
intended by the language of the option [to do this counsel 
the Appellant suggests that in some vague way by stating “in 
Bcourt on two occasions that it would provide experts to 
bfy at the trial of this matter that the clause had 4 
Mite and ascertainable meaning as it stood” (Brief fer 
merit p.lS), this amounted to an offer of proof of faets 
precludes the entry of summary judgment], and (2) 

Sfy the requirements of certainty of a contract. Appellant 

G@ have to prove that such a clause to be drafted and inserted 
he S56 1/2 years lease was one of the “standard” lease 

6s contracted for because it was contained in leases Sf 

lar property situate in the State of Hawaii”. Wo genuine 
mor fact is made cut by this contention, @nd no trial is 
Mered by the rules of procedure to dispose of so tentiwus a 
tion. 

It should be noted that the testimony which the 


lant refers tc in Francone v. McClay, 41 Haw. 72 (1955), 
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‘testimony merely as to what are “usual” clauses speci - 
Blly enforced in that case. There, the contract was for 
Base of income producing apartment property, with improve- 
fs in place. The concept of subordination of the fee simple 
le for the purpose of “financing” was not in any manner 
slved. 

If the vague language of the Appellant's Brief (p.12) 


intended to convince this court that an expert will be per- 


ted ho teStify @s to whet the phrase ”. . . Lessor shall 
| 


rdinate their fee to permit the lessee to obtain financing 


ee 


means, Appellant is asking an expert to substitute his 
ment on a matter of law for the judgment of the court 

ww. If the Appellant intends to put on expert testimony to 
ve that the subordination clause in a lease contract 16 a 
dard clause [no such offer of proof appears on the record], 
llant is offering to prove something which the court below 
cially noticed could not be proven and which this court on 
present record will not disturb. 

Appellant mistakenly relies as “squarely in point” 
or, eerie 216 Ala, 265, 1138 So. 238 (1927), dy 
case, purchasers of real property filed a bill in equity 
leguire the sellers to sell and convey property. The 
act contained the statement that the purchasers may put 
rst mortgage on the property. The seller appeaied the 
l of a demurrer, contending, among other things, that 
Contract was rendered uncertain because the contract dia 


Pecify the amount of the first mortgage. ‘The court 


19 


osed of this by holding that that provisiwn was not 


essence of the contract to convey % . . a mere subsidiary 
t of the agreement” (113 So. at 234). In the present case, the 
rt below held, in effect, that the subordination of 
fee in a leasing transaction involving Lahaina, Maui 
ich property was extremely essential and necessary far 
proper financing for the hotel-apartment project as well 
protection for the value of the reversionary interest of 
Appellees, their heirs or assigns (k:105-106, and see 
Lome .9, 12). 
Appellees contend that the subordination language 
the alleged option is uncertain and indefinite as a matter 
law. 
A case squarely on point is Gould v. Callan, 127 
-App.2d 1, 273 P.2d 93 (1954). There, a buyer of property 
ght specific performance of a written contract for the 
veyance of real property. The contract contained the 
flowing subordination clause (273 P.2d at 94): 

”“*The 2nd Trust Deed mentioned on page | 
hereof to provide for subordination on following 
basis: In the event the trustor [plaintiff] should 
erect a building on subject property at a total 
building cost of not less than $75,000.00 or more 
than $300,000.00, then Beneficiary agrees to sub- 
ordinate said Trust Deed to the lien of a first 
trust deed not to exceed 60% of the true building 
cost. In the event of such subordination then the 
payments on said Second Trust Deed loan to be 
$400.00 or more per month, including 5% interest.’” 


The lower court found that provision to be uncer- 


and indefinite. The appellate court, after citing the 
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meral rules relating to definiteness, stated: 


“The subordination provision is incomplete 
in its statement of the obligation to be secured by 
the first deed of trust. It is silent as to the 
amount of interest, the length of time it is to run, 
and the terms of payment. Gardner, a realtor who 
represented defendant in the transaction, testifying 
in behalf of plaintiff, stated that at the time the 
escrow instructions were executed it was understood the 
subordination agreement would be prepared at a subse- 
quent date by defendant’s attorney and he was to 
approve its final form; the length of time the new 
first deed of trust would be on had not been previously 
discussed; the terms and conditions were to be prepared 
in a form which would be acceptable to and insurable 
by the Los Angeles Title & Trust Company. 


"If something is reserved for the future 
agreement of both parties, the promise can give rise 
to no legal obligation until such future agreement. 
Since either party, by the very terms of the pramise, 
may refuse to agree to anything to which the other 
party will agree, it is impossible for the law to 
affix any obligation to such a promise. . .” (278 P.2d at 95) 


The court concluded by stating: 


"The failure of the subordination clause 
to state the amount of interest and the terms and 
conditions of payment of the obligation to be secured 
by the first deed of trust makes the contract uncer- 
tain and indefinite. The provisions are material and 
essential to a contract providing for a deed of trust 
as security for an obligation, and their absence is 
fata] to the claim for specific performance. The 
indefiniteness, uncertainty, and absence of all of 
the indicated material and substantial terms of the 
alleged contract justified the trial court in denying 
specific performance.” (273 P.2d at 96) 


The next case following Gould v. Callan was Roven 
Mees, (168 CaleAppy2d 891, 885 P. 2d 1085 (1959), This 
S also an action for specific performance of a contract far 
sale of real property. The “Purchase Option Contract”, 


and detailed in many respects, was set forth in toto 


Mtootnote 1 appearing on pages 1037 and 1038. That 
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Metion of this contract referring to a subordination 
guse was (335 P.2d at 1038): 


“**This Deed of Trust will be suberdi nate 
to a First Deed of Trust to secure a censtruction 
loan which will be placed upon the prueperty by the 
ime tot, OL his SuccésSso0rs and @sSign&, given to @ 
recognized Savings and Loan Association or bank for 
the purpose of securing a loan to be used for the 
construction of residences and improvements @n said 
property. Beneficiary will issue a partial reconvey- 
ance for any specific lot number covered by this Deed 
of Trust upon the payment to the beneficiary of 4 sum 
equa] in proportion to the number of lots secured by 
the Deed of Trust to the original amount of the note 
secured hereby plus 20% for each lot reconveyed. Wher 
the balance of the note secured by this Deed of Trust 
has been paid in full, beneficiary will issue a full 
reconveyance for the property still covered hy the 
een Of this Deed of Trust.”’” 


Notwithstanding the extensive details provided in 
vw Purchase Option Contract, the appellate court upheld the 
wer court’s finding that the contract was indefinite, 
womplete and uncertain because of the subordination clause, 
Hying primarily upon Gould v. Callan. 

The court’s holding was ais follows (385 PsZd at POaC+4 


“In the instant case the subordination clause 
contained in the purchase option contract does not 
state the amount of the construction loan which would 
be placed on the property, nor any of its terms, nor 
when said construction loan would become due, nor the 
rate of interest that it would bear, nor the terms 
Gf conditions of the first deed of trust to secure 
B@id conStruction loan. These provisions are 
material and essential to a contract providing for 
meceed of trust as security for an obligation and 
their absence justified the trial court 1n denying 

) specific performance of the contract.” 


One month after the Roven case, the Valifernia 


llate court was confronted again with a subordination 


Mem in Kessler _v. Sapp, ]69 CaliApp.2d 818, 388 P.éd 34 
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959). In that case, the buyers had entered into an 

peement to purchase from the sellers a parce! of unimproved 

eperty Upon the latter’s refusal to convey the property, 
buyers brought an action for specific perfermance, where- 
m the sellers sought declaratory relief and a quieting 
title. The court affirmed the lower court’s finding 

it the contract was too uncertain to be binding because 


the indefiniteness of the subordination clause: 
ial The Deed of Trust securing the above 
described Note shall contain the following Subordina- 
tion Agreement: The Beneficiary on behalf of his or 
her heirs, administrators and assigns hereby agree 
and consent that during the life of said Deed of Trust 
the Trustors or their successors in interest may 
obtain a loan from a Bank, Insurance Company, Savings 
and Loan Association or Mortgage Company, securing a 
note for construction and/or permanent financing to be 
secured by a deed of trust which will be and remain at 
all times a lien on the property herein described and 
superior to the lien of this deed of trust. As a 
matter of record only, the Seller agrees to accept the 
Deed of Trust securing the above described Note on 
subject property described as individual parcels or lots 
instead of acreage if the buyer has completed subdivision 
and obtained correct legl description describing the 
property by Lot and Tract. The Seller agrees to sub- 
ordinate the Deed of Trust which will become a secand 
@e@d of trust to a first trust deed to be filed can- 
currently or after close of escrow, and said first trust 
deed not to exceed in the amount equal to $6.50 per 
square foot exclusive of garages, stalrways and 
merches.’” (388 P.2d at 36) 


In 1960, the California court was again concerned 
mi the indefiniteness of a subordination provision in 4@n 
ion to purchase. In Wright v. Fred Heyden Industries, inc., 
B1.Rptr. 392 (Cal«App. 1960), the court, in responding fé 


question of indefiniteness of an agreement to convey 
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Gd for the first time on appeal, held the following sub- 


ation provision to be indefinite (6 Cal.Pptr. at 293- 


“?*The trust deed hereinabove provided 
for’ the contract continued ‘shall contain pre- 
visions permitting Buyer to subordinate and Uwner 
agrees that the trust deed may, at the option of 
Buyer, be subordinated to loans for the purpose of 
improving the property covered by said deed of trust 
by the subdivision thereof and the censtruction on 
the lots produced as a result of such subdivision 
of houses and related improvements and shall further 
provide that upon the sale of each house and lot 
thus produced and improved, Owner will promptly, 
upon the request of Buyer, place in the escrow in 
which such house and lot is being sold by EPuyer to a 
third person, a partial release of said deed of 
trust, which partial release shall remove frum said 
Mouse Grd lot the Jien of such deed of trust, tecether 
With instructions to said escrow that such partial 
release may be delivered to the purchaser of such 
house and lot upon said escrow being able to deliver 
to Owner a sum equa] to the full amount of the note 
of Buyer as hereinbefore described divided by the 
number of lots produced by the subdivision of the 
usable part thereof by Buyer.’” 


The court held (6 Cal]l.Rptr. at 394): 


"Tt will be Hoted that nowhere in the pro- 
Visions quoted--and, we add, in no part ef the contract 
not quoted--is there any statement made as to the 
maximum amounts of the Joans, the lengths of time they 
may be made to run, in what manner they are to be paia, 
What, if any,interest they are to bear, or as to osher 
Conditions of importance in determining to what burdens 
the property being sold and scheduled to be heic in 
Must to Secure the buyer’s cbligation to the seller, 
Ws to be subjected. Provisions of subordination strik- 
ng similar to the above, were under review 1n twe 
Peinly recent cases decided by this court: Goula v. 
Milan, 1954, 127 Cal.App.2d 1, 273 P.2d 98 and Hessler 
7. Sapp, 1959, 149 Cal.App.2d 818, 338 P.2d 34. + = .” 


In Conelvy v. Fate, 227 Cal.App.2d 416, 38 Cal .&ptr. 
1964), the court held that a deposit receipt which smplied 


purchase money trust deed would be subordinatea to @ 


~~ 


ding loan was uncertain because the receipt did net 
© what type of structure or structurés would be con- 
ected on the property or the amount of the building loan, 
mma on Gould v. Callan. 

A recent decision on a subordination provision 
aona Development Company v. Reed, 228 Ca].App.2d 230, 
Sal.Rptr. 284 (1964). There, the court was involved 
the identica] question and procedure for raising that 
tion which confronted the court below. The question on 
al was whether the lower court was justified in granting 


tion for summary judgment. This, in turn, raised the 


tion “whether a subordination clause in an agreement for 


it 


sale of real property is uncertain as a matter of Jaw” 

Cal.Rptr. at 286). The appellate court affirmed the 

wMeion of the lower court stating that (39 Cal.Rptr. at 290): 

“(WJhen something is reserved for future 

agreement [terms of the subordination clause] of 

both parties, the promise [to include the clause] 

can give rise to no legal obligation until such 

future agreement. ‘Since either party, by the very 

terms of the promise, may refuse to agree to anything 

to which the other party will agree, it is impossible 

for the law to affix any obligation to such @ promise,.’” 
It makes no difference whether the option refers 

he purchase or leasing of real property, or whether the 

fr is decided outside of the State of California. The 

Merk court, in Kusky v. Berger, 225 N.Y.S.2d 797 (1962), 


Sa i@athout opinion, 249 N.Y.S.2d 858 (Sup.Ct., App.Miv. 


a) 


4), was concerned with an action seeking specific per- 

mance of an agreement to lease containing a suberdin- 
on clause. There, as here, was an agreement or option 

lease real property. Although the court does not set 

th in its opinion the exact language of the subordination 


use, the court stated: 
’ . It [agreement to lease] further 

obligates the ‘Lessor to subordinate the said 

property to a first mortgage lien to be obtained 

by the Lessee in an amount not exceeding specified | 

percentages of the cost of the building depending 

on the maturity date of the mortgage and sets forth 

elaborate provisions for refinancing and ultimate | 

termination of aJl real estate mortgaoes not later . 

than ]4 years preceding termination of the lease. 

It requires that any mortgage to which the lease is 

to be subordinated be obtained ‘from a banking or 

Savings & Loan Association or insurance institution 

licensed to do business in the State of New York.’ 

It requires that all.’mortgages after the first 

refinancing must be fully self- liguidating’, but 

makes no provision at a]l concerning interest rate 

Of Bmy Mortqage:” (225 N.Y.S.2d at 798) 


The lessees brought an action for specific perform- 
e and were met with a motion to dismiss by the lessor 
Sing the Jegal insufficiency of the complaint. In orant- 


the motion to dismiss, the following portion of the 


nion is pertinent, as well as support for the decision of 


Meourt bélow (225 N.Y.S.2d at 799): 


“The ‘material element’ omitted in Willmoit 
was the interest and amortization to be provided in 
the purchase money mortgage. While no New York case 
has been found dealing with interest in a suboraina- 
tion clause, as distinct from interest in a purchase 
money mortgage, as the missing element, the interest 
rate of a mortgage to which a lease is to be subor- 
dinated would have material bearing on the lessee’s 
ability to carry on his business, and must be 


SS a ae 
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considered a ‘material element,’ Gould v. Callan, 

mae, Cel.,mmp.2d@ 1, 273 P,2d 93, Trt® ‘in the 
purchase money mortgage cases, the courts will imply 
that interest is at the legal rate and that the 


mortgage is to be payable on demand, .. . wr that 
the mortgage is to have the same interest rate and 
maturity date as an existing one, .. . unless the 


parties by expressly leaving such missing elements 
to negotiation negate such implication or inference, 
‘ On the facts of the present case there can be 
no such implication or inference, however, for tke 
mortgage is to be obt@ined by plaintiff or his assigns 
from @ banking or insurance institution, a totally 
different situation, of course, from that of a 
seller taking back a purchase money mortgaoce. Were 
plaintiff’s assignee a corporation, as is the norma! 

| practice in rea] estate transactions, there would be 
mowl@gal limit on the rate of interest, « 1 . Having 
both omitted the interest rate from the subordination 
clause and included a right of assignment by plaintiff, 
the parties have created an hiatus making a specific 
performance decree impossible.” [citations omitted] 


The applicable principle of law emerging from the 
regoina ec and adhered to by the court below in 
oral decision (R:105-107) is that whenever an agreement 
fers to subordination the terms and conditions of the sub- 
fination clause set forth in the option must be spelled ou? 
complete and extensive detail if there is te be a binding 


l enforceable agreement between the parties. Accordingly, 


ppellant’s futile attempt to distinguish the Californie 
cases is based on a claim that the cases turn on a 
Sedifornia statutory provision that a purchaser of 
Property has no personal] liability under a purchase 
money mortgage. This point has never been raised or 
relied on in any of these California cases even though 
the courts are repeatedly confronted with the subordina- 
tion cases. The minimum requirements of a subordination 
Clause would appear to be, at least, agreement upon the 
maximum amount of the construction loan both as t 
Principal and interest and a reference t> what terms 
ould be required by the lender. See Stockwell v. 
Lindeman, 229 Cal.App.2d 750, 40 Cal.Rptr. 555 (1964). 
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court below proper)y heed the suberdi nation language 
the present action to he uncertain, vague, and indefinite, 
A thus incapakie of being specifically enforced m1 the 
bis for an action for damages. 

Appellees offer the following cases to demon- 
ete the ratianale and reasonableness of the pranciple of 
recognized in the feregeing cases. The cases that the 
mellees could offer in support of the rationale of the 
b! decision of the court below are almost numberiless. 
Pie. Weil) Cow y..Cremeling, 160 B.YeSe 385 
Sect, @op.Div.. 1917) aff'd 119 NE. 1048. ‘The covet 


d a memorandum vague which provided for rent at @ given 


ur 


ital and then rent for “li vears at a reappraisal! of 5 per 
t” on the grcunds that the language underscored did nat 


cate what was to be reappraised. The court also hela 


tain Janguage to improve the property to the extent of 


fess than $10,000.00 as indefinite and uncertain becatise 


re was nothing to show when this expenditure weuld be 


e or the character of the improvement. 

Pelomoi v. Volpe, 226 8.Y.5S. 195 (Stp,CEg Magda, 
1927, aff'd 163 N.E. 607). There, the court held that 
Bssential term had been left open for further neqotiations 
Provision in an alleged contract to lease which proa- 
bd fer “an opening or passway through the hali af the 
fe.” The court held this language was treo indefinite 


sgnstitute an agreement kecause it was impossible to tell 
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ere the opening was to be located. 
| Gordon v; Siegel, 125 N.Y.3.2d 8&2 (Sup.t.), 


ified on other grounds, 132 N.Y.S.2d 4387 (1958). In thetcase a 


morandum of an agreement for the leasing of property 
erred to the construction of a supermarket building. 
court held this provision indefinite and indicating 
: necessity of further negotiations between the parties as 
‘the size, specifications and the cost of the building. 
P court further held that the type and size of the structure 
re material since the structure was to revert te the lessor 
the end of the term of the lease. 
Pmierican Mining Co. wv. Himpod-Kimball Mines Gos, 
Beelo. 186, 235 P.2d 804 (1951). Tn that cage, the cowt 
da contract incomplete which provided for the payment of 
alties of certain percentages of the net return on grounds 
t the agreement did not state the method of calculating 
h percentages or the time or manner of payment. 
Caloneco. Camp. vy, omith, 121 Gal .App.2d 374, Bes 
79 (1954). There, the court held a provision in 4 
Meact welating to the construction of certain residences 
too vague and uncertain making the entire contract unen- 
Cceable in equity. The exact language in the agreement 
uncertain was “the buyer herein agrees te construct at 
time as he chooses residences of not less than i20U 
Bre feet, each on the parcels facing on Gault Street.” 
P,2d at 80) 


Chatham-Trenary Land Co. v. Swicart, 220 Mich). 


2y 


189 N.W. 1000 (1922). In that case, an agreement 

vided that the defendants were obligated te pay far 

00 acres of Jand each year. The agreement did not pro- 

® a way for selecting the parcels of land te be sald. 
court denied specific performance on the basis that sue} 
rovision was ambiguous and incapable of being speci fi- 

y performed, holding that the parties should have stated 
erly the manner of executing provisions of the contract. 


Andreula v. Slovak Gymnastic Union Sokol Assembly 
Mevemcc H.J.Eg. 260, @7 A.2d 878 (1964), aff'd, Mi 
Me i7i, 59 AS2d 191 (1947). Thére, the court, in 
Wing specific performance of an agreement, held a pro- 
ion in a lease providing that “the tenant herein shall 
> the first option to purchase said premises” (47 A.2d 
mo) @6 being too uncertain for failing to provide a 
ndard for determining price. 
Sweeting v. Campbell, 8 Ill,2d 54); 132 NvEv2d 329 
m5), in that casé, a contract relating to the financing 
Mortgage failed to provide for the maturity dates of the 
t and second mortgages. The court held the agreement 
ixtain and denied specific performance of the contract. 
Howard v. Beavers, 128 Colo. 541, 264 P.2d 858, 85% 
4). There, an agreement for the exchange of properties 
ided that one of the parties would “convey back unto the 
y of the second nart a mortgage on the property herei nabeve 


Sribed as the East 120 acres... for $14,800.00...” 
P.2d at 859). The court held that this language of 


sae 


emntract ctncerning the terms mf the mortqage made 
> contract inc®mplete and therefore unenforceable. 


To the same effect see: 


Realty Improvement Co. v. Uncer, 14!) Md. 454, 
119 Atl. 450 (Md.App. 1922); 


Williams v. 


Manchester Building Supply Company, 
213 


i =, 07 ortaze 19 


Cases cited in Annot., 60 A.L.R.2d 25] (1958). 


Higlit! 

WAIVER 
Appellees have shown that the subordination pre- 
S10n 1s an essentia] and materia] term "f the alleged 
tion to lease and that the uncertainty of the clause 
nders the alleged option invalid and unenferceable as a 
rter of law. The Appellant argues that if the subor- 
Mation prcevisi®n 1s uncertain, the Appellant is entliled 
“waive” the provision thus eliminating beth the subar- 
Mation provisirn and the resulting uncertainty from the 
feged option. 


In Maona Development Company v. Reed, 228 Cal.App. 
moo, 39 Cal.Rptr. 284 (1964) (discussed at 25, supra), 


PcOurt was faced with the uncertainty wf @ suberdination 
BVision in @ purchase agreement coup’ed with willingness 
One of the parties to waive this prevision in an attempt 
enforce the vurchase aqreement (The waiver was actually 


Morth in the cnunteraffidavit of the plaintaff co 
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endant’s motion for summary judqment and support tna 


Meevit). The ccutt held as fellé@ws (39 Gal.Rptr. @t 294): 


“Plaintiff alse @rques that even if the 
subérda nation c’ause is \Wwncertain @s a matter of Jaw, 
it has eliminated the uncertainty hy waiving the 
benefit of the clause. .. . The attempted waive 
ls ineffective fur two reasons. . . . Secandly, if 
a party were permitted tw waive defective provisions 
Going to the essence of a contract, the court, in 
effect, would be allowing the unilatera, creation 
of @ new, different contract. A party to @ cantralt 
cannot erase uncertainty therefrom by waiving such 
uncertainty and thereby restore its contractual 
Silvas ty. ” 


orerly, sn Roven v. Miller, 168 Ca].App.2d 89), .95 P.2d 
Poe. 2d 1035 (1959) (dauscussed at 21, sunma), shane 


optionee attemrted to cure the defect cf an indefinite 


Brdinaéation pravision by waiver of the provisign, the caurt 


d that the option had expired prior to the offer ef waiver 


the waiver of an uncertain subordination provision. 
ule 
One groun of cases (hereinafter called 


» Buoedst meet Nat’d Banks LO F.Supp. 899 (Bias 


Meeeern v. Kohn, 225 11). 15, 80 M.E. Bf (2908); 


Meant v, Houdaille-Hershev Corp., 32] Mich. 21, 33 H.W. 
d 845 (1948); 


Melle vy; Templeman, 94 Mont. 149, 21 Pe2d 60 (1933), 
Biagper v. Wilson, 24 N.M. 482, 94 P. 951 (1908); 


abide v.. Goodman, 11] N.Y-S.2d GG (S.Ct. 1952). 
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Poa2d at 1041). Appellant does not cite any case invelv- 


wer of performance cases) cited by the Appellant invelves 
Wations analogous to that in hoon v. Maus Dry Goeds ana 
cery Company, Ltd., 30 Haw. 313 (1928) (Brief fn 
ellant p.20), where the plaintiff breught @ suit for the 
cific performance of an agreement for the assignment if a 
se. The Hawaii court recognized that full performance of 
contract could not be specifically decreed since the 
endant-]essee was unable to obtain a release from a sub- 
isee. The plaintiff was held to be entitled to specific 
‘formance in part and to an abatement in the purchase price 
damages fcr defendant’s failure to perform. An example 
such 4 waiver in the factual context of the instant case 
d have arisen 1f a valid contract to lease had been 
ated with the terms of the subordination clause definitely 
' forth, and then the Appellees were unable to perform 
ause a pre-existing Jien on the property prevented the 
Ordination of the fee as agreed upon by the parties. The 
Pliamt then would be in a position to specifically enforce 
contract tc lease, waiving the Appellees’ failure te 
Dletely perform. 
The Appellant assumes throughout ats braef that 

alleged Gption to lease ripened initio a valid c@nrract 
@]] its terms save one” (Brief fer Appellant p.25), and 
argument is based unon that premise. Mot anly is the 


hee thus assumed the very issue to be decided in th:s 


oo - Se 


but all the waiver of performance cases cited by the 
Jia@nt deal with cuntracts that are vaiid, binding and 
main in all their terms, the enly problem being whether 
terms are specifically enforceable or whether equity is 
proper remedy. | 
The Appe! lant cites a second graup of onpmp. nda bes 
per called deferred payment cases) involving contracts or 
mons for the purchase of rea] property which were held 
Scifically enforceable by the purchaser where a provision 
deferred payment was indefinite but the purchasers afferea 
fl payment of the purchase price in cash. However, in all 
| deferred payment cases the waiver was either made within 
time period allowed in the contract or the cantract was 
Bent as to time. In the instant case, the date of expira- 
On of the alleged option was Auoust ], 193 and the 


ellees made their offer of waiver in open court !7 months 


ger the time to exercise the option expired, and 14 months 


sy their own answer and counterclaim for specific perfer- 


Meise Vv. Ballard, 1€ F.2d 175 (D.C.Cir. 1926); 
Memten Vv. Williams, 209 Ga. 16, 70 S.E.2d 461] (1952); 


Memotter v. Lewis, 185 Md. 528, 45 A.2d 329 (1946); 
; 
Bevine v. Lafayette Bldg. Corps, 103 N.J.bq. 121, 142 
Atl. 441 (1928). 


mire v. Patterson, 63 Wash.2d 282, 386 Ps2d 853 (1963); 


Mebeki vs Ward, 40 Washi2d 779, 246 P.2d 4€8 (1952). 


24 ——————— 


ce in this action. No case has been cited wr disesvered 
re a court has allowed a waiver cf an essential term at 
é& time. 

It 1s the Appellees’ contention that the uncer- 
mty of an essential term makes the alleged option veld 
unenforceable under any circumstances but, assuming for 
j sake of argument that the alleged option to lease was 
able of being exercised, the question is what rights 
created in the Appellant by its delivery cf netice of 
meee on July 26, 1963 (R:5,45). The only possizble result 
valid exercise of the option would be an executory 
@teral contract to lease binding on both parties. 
ever, the Appe]lant even after its notice tf exercise, 

never been bound to execute any lease since it has been 

e@ at all times to insist upon a subordination provision 
Rich provision 1s by way of example, but not by way of 
Ptation”) absolutely satisfactory to itself: In view of 
fact that the Appellant has never been bound by a promise 
ice@pt @ lease granted by the plaintiffs, a bilateral 

M@ct binding upon both parties could not have resulted 

| the defendant’s exercise of the option. It seems clea 
Pit mo bilatera] contract was created by Auqust 1, 1952, 
Oeate of expiraticn of the option, the @ption was not 


ctively accepted and is deemed rejected as a matter wi 


L/ 


damé is of the essence :n an uptaon whlch express]; 
mnes the duration of the offer. lA Corbin, Contracts 
78 (1963) states: 

"If the time for acceptance of an ardinary 
offer is expressly limited by the offeror, acceptance 
must take place within that time or not at all; time 
is of the essence. The same 1s true of an offer that 
bes the foam of an option contract...” 

In effect, the Appellant 1s contending that it had 
Hntinuows option for an indefinite period from August l, 
98 to waive the subordination provision and accept the 
Fer to contract to lease without the provision, even 
Jugh such provision was necessary for the protection of 
ior’s interests. The Appellant understandably cites ne 
or tty for such a contention. 

The decisions in the deferred payment cases are 
fed upon the assumption that the provision being waived is 
benefit only to the party seat Vile specific performance. 
Appellant @dmits that the subordination clause in this 

2 might be of some benefit to the Appellees (Brief for 
fellant p.28), but the Appellant requests the court t© 
moe the terms of the alleged option by elimin&éting the 
Brdination clause on the grounds that the rrobabliity oO: 
his 


efit to the Appellees is based upon speculation. 


Precisely what the court in Magna Development Company Vv. 


Failure to accept during the term of the eptiun amounts 
fo a rejection. 55 Am.JjJur. Vendor and Purchaser, p. 508, 
99. 


supra, and the court below declined tw do because | 
Pine Words of the court below (R:114): 
“If the waiver were here sanctioned, this 
court would be creating a new and different centrect 
from that which beth parties atempted to make.” 


Appellant argues that unless the benefit of the subor- 


ition clause to the Appellees can be shown with certainty 


Appejlant should be allowed te waive the clause at any 


It 1s obvious that the Appetlees contemplated that | 
would receive a benefit by having a completed structure 
their premises through the device of a properiy negotiated 
Ordination clause and the court below properiy refused ic 
ime that this clause was of no benefit tao them. The 
Bi below recognized that a subordination prevision in 
Bease is normally one of the factors assuring that the 


Bed property will ke developed to its highest anda best 


mo the substantia] benefit of the property Gwner. ms 
6d by the court below (R:117): 


"The term of the lease was te be 56 1/2 
Vemrs. If @ building of x value were slaced thereon, 
1t might be completely depreciated by the time the 
lease expired, whereas 1f a building ef 3 valve were 
built thereon, it might stijl be of great value to the . 
Wessor at the términation of the Jease. The differ- 
ence between an x pr y building might weil be the 
difference between subordinatign and ne sub@rdinatien 
of the fee, and in that difference the plaintift. 
[Appellees] kad an obvious interest and potential 
benefit.” 


The Appellant araues ifat the court shoulo eliminate 


subordination previsiens since the courts in the deferred 


ent cases eliminated terms of payment in spite of the 


bte possibility that the sellers could have derived some 
eeit from the extension of credit. With one possible 
x 
Betien the provisions of the contracts involved in the 
erred payment cases permitted, either expressly or by 
Bication, the cash payment of the balance of the purchave 
me 4nd the courts were not in the pasition of having te 
mge the terms of the agreements involved. The distinctien 
f noted by the court below as follows (R:116): 

"The cases cited ky the defendant [Appellant] 
are in accord with its contention that a vendee may 
waive his conditional right, which waiver, if allowed, 
thereafter leaves the contract an enforceable ebliaa- 
tion within the ambit of its own terms as agreed upen 
by the parties.” 
The exclusion of the subordination provision urgea 
the Appellant would not leave the alleged option within the 
mt of its own terms as agreed upon by the parties. tt is 


€ 


Bworthy that the Appellant cencludes the waiver section o! 
immef with offering, in effect, to negotirate the terms oF 
subordination provision with the Appellees (“by offering 
Maive only so much thereof as appellees desire” (EFrief fer | 
lant p.31)). The Appellees submit that negotiation of 


SitG@ration as to the terms of the subardinetion provision 


mactly what the alleged option to lease contemplated, ana 


f the summary judgment on the “illusory contract” was 


erly entered. 
Se Levine v. Lafayette Bldo. Corp,, 108 %.J.Bq. $21, 142 
Bl. 487 (1928). The New Jersey ruJe 1s clear, however, 

at a belated waiver in open court as attempted ‘nf tire 
nt case would not ke teleratied : é t 44S 


ay 

AN ACTION FOR DAMAGES IN LIEU OF 

SPECIFIC PERFORMANCE CANMOT BE 

MAINTAINED UNDER THE STATUTE OF 

FRAUDS. 

Appellant maintains that the court below erred in 

awarding damages to the Appellant for the breach of the 
med option (Brief for Appellant pp.32-34). Under the 


Mi oObatute of Frauds, howevér, “no action” can be 


ight if the dacuments relied upon for the agreement are 


Efficient under that statute. 

By contending that the Appellant is entitled te an 
d of damages, the Appellant would have to concede that the 
eged option is not sufficiently definite or complete in | 
terms (including, of course, the subordination clause) to 
specifically enforced. Since the subordination clause was 
essential term, a fortiori the contract did not come into 
stence to be the basis for a damage action. 

The waiver by the Appellant of the subordination 
mSion wn order to “eliminate any possibility of difficulty 
t respect to damage computation” cannot now be made the basis 


a damage action. Appellant cannot waive an essentia!? 


vised Laws of Hawaii 1955, as amended, § 190. 49 Am.Jur. 
Mmtuce of Frauds, § 539 states: “It 1s a general principle 
mat @n invalid or unenforceable contract forms no kasis 

Or an action for damages occasioned by the breach of any 
Ioligation attempted to be imposed thereby.” 


Suet for Appellant p.33. 


(simply for alleged ease in damage computations) and 
have a contract remaining for a claim for damages. 

The court below’s determination that a preper 6ub- 
mation clause was for the benefit of both lesser and lessee 
p> clear inference from the undisputed facts. The parties 
emplated the construction of a complete structure on the 
bd premises. The magnitude of the structure and the 
ior’ Ss reversionary interest in the completed structure 
all tied to a properly negotiated subordination clause, 
negotiation was also contemplated by the parties. 
llant’s waiver of an essential but not fully negotiated 
ft of @ contract furnishes no basis giving a remedy for an 
ged contract which was not completed, and hence not 


ing on either party. 


V 

LIS PENDENS CANNOT BE FILED IN AWN 

ACIION PENDING IN THE UNITED STATES 

Pierre! COUke LOR THE DISPRICT OF 

HAWAII INVOLVING REAL PROPERTY. 
Appellant argues that the court below alsu erred in 
mlling its notice of lis pendens filed October 25, 19F3 
Re grounds that a lis pendens does not expire upen the 
nee of a judgment but only upon the final determination 
me case, including the outcome of any appeais. 


A notice of lis pendens in a federai action cannot 


rly be filed in a state recording office until the state 


964, 1.e., a specific statute authorizing a notice of 


action concerning real property nending in a United 

tes District Court te he recerded in the same manner as 
mired of a notice Of an actien concerning real preperty 
Beng in @ state court. 


The decision of the court below dated November 2, 
2/ 


he Caspperitivé of this point: 


"The legislative history of the present R.L.H. 
1955, Section 230-42, shows that the Senate Judiciary 
Committee renvorted on H.B. 181 of Hawaii’s 1927 
legislature, creating a new section of the Revised 
Laws of Hawaii !925 relating to notice of pendency 
Qe @ciaocn: 


“The purpose of this Bill is to require the 
Tiling in the office of the Registker of 
Conveyances a notice of the pendency of any 
Petion browoght im omy Circuit Couxzt lof the 
Territory] involving the title to real estate.” 
(Emphasis added. ) 


"ee Uri Ped St€tvee Distrirc® Court for tite 


Territory of Hawaii had long before been established 
by Congress. 


Weo-C. §& 1964 provides: 


oe 


28 


Constructive notice of pending actigns 
"Where the law of a State requires a notice of an 


Maction concerning real property pending 1n a caurt of the 
State to be registered, recorded, docketed, or indexed in 
particular Manner, or ina certain office or county Or 
Merish in order to give osnstructive notice of the 
Mmction as it relates to the real property, and such Lew 
futhorizes a notice of an action concerning real preperty 
Zeciag wn ww United Stetes district court to be regis: 
tered, recorded, docketed, or indexed in the same 

Manner, or in the same place, those requirements of the 
Miate law must be complied with in order to give can- 
Mtructive notice of such an actien pending in a United 
fetes district court as it relates to rea: property in 
meh State.” 


= also Appendix A. 
4] 


=_ a 


stated: 


‘The purpose of the preposed leqisiation is te 
provide that notice of an action. .. [lis 
pendens] with respect to real prwperty, pending 
before a United Staies district court, must be 
recorded if the State law so provides, in ofder 
to be considered constructive notice to others 
that Such action is pendinge 


s «© «+ 


{ 
“United States Senate Report Ro. 21381 en H.R. 
7306 -- which eventually became 28 U.S.C. § 1984 -- 
‘The legislation contains two requirements: (1) 

the State law must require that notice of local 

suits in State courts (as distinguished from 

Federal courts) be recistered [etc.]; and (2) the 

State law must also expressly authorize notice of 

Federa! suits to be recistered, indexed, etc., 

in the same manner as notices in State courts. 

These provisions . . . will not become effective 

within a State until it has expressly authorized 


such registerilmog, «« . ets 


‘In order that Federal litigants may oktain the 
same protection as is offered in State court 
actions, the bill provides that the State law 
authorizing the registering, etc., of Federal 
notices must be the same as that for registering 


f 


Cr Diete meotices if State cowrt &etiocme 


Brent the same bill, the Assistant Director of the Admin- 

istrative Office of the United States Courts advised ( 
the Committee on the Judiciary of the House of f 
Representatives: 


‘(Wjith respect to notice of the institution of 
Puuteein the Federal di strveteeour t "corrcerny ti; 
réal property by providing that they sheuld mot 
have the effect of lis pendens unless registered, 
recorded, docketed, or indexed as the state Jaw 
provides, if in fact the State law dees provide 
for such registering, recording, docketing, or 
indexing of such Federal suits.’ f 


The Deputy Attorney General writing te the same committee 
@lso advised that committee that H. hk. 7805 did net 
Bpply unless (1) the State already had a iis pendens 


Meeatute and (2) the ‘aws of that State alse provided 
for similar recording of notice af an actign con- 
cerning real property pending before 4 United States 
Mey strict court in such State. The Assistant Secre- 
“tary of the Interior, writing to the same committee, 
Jikewise advised that same committee to the same 


effect. 


“From the legislative history of both the stat 
and Federal acts, it becomes c. ear that Hawaii’s | 
pendens statute does not apply to suits pending in 
the United States district court, cf. Kino v. Davis, 
fe7 Ped, 222, 240 (Cir.Ct. Va. 1905), and the 
registrar of the Bureau of Conveyances had neither 

, the duty nor the legal power to accept and file 

the same under Section 348-47, R.LeH: 1955, See 
the lis pendens referred to in that section, being 


strictly a creature of the Hawaiian statutes, could 


and did refer only to cases filed in the circuit 
courts in the State of Hawaii.” 


Accordingly, the judgment cancelling the J15 pendens 


Dctober 25, 1963 was proper in all respects (R:119-12)). 


VI 
CONCLUSION 
For the reasons stated herein, the judgme nt should 


1 all respects be Qff vrared . 


Respectfully submitted, 


RUSSELL CADES 


WILLIAM M@ SWOPE 


f Counse! 


SMITH, WILD, BEEBE & CADES Attorneys for Appetlees 
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C8) itd wie 


I certify that, in connection with the prepara- 


fof th»s brief, I have examined Rules 18 and 19 of 
United States Court of Appeals for the Minth Circuit, 
Het, in my opinion, the foregoing brief 1s in fut] 


liance with those rules. 


Jj. HUGS Le Enya. 
WILLIAM M, SWOPE 


WILLIAM M, SWOPE 
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IN THE UNITED STATES DISTRICT GOURT 


FOR THE DISTRICT OF HAWAT] 


SAU Tit GEW and HELEN 
MWA HEW, husband and wife, 

GE TAN and SHIZUKO RUTH TAN, 
and and wife, 


Piast SS fs, 
CIVIL MO. 2192 


V e 


LAHAINA-MAUI CORPORATION, 
Bifornia corporation, 


Defendant. 


Me NN 8 es Ss a 


DECISION ON PLAINTIFFS’ MOTION TO REMOVE LIS PEMDRXS 


Plaintiffs, owning real property on Mau1, i L963 
uted an option to lease the property to defendant’s 
lecessors in interest. Before the expiration o! the 

on, defendant signed and delivered to the plaintitis a 
Be of exercise of the option to lease. Within one 
thereafter, plaintiffs informed defendant that such 
pn to™lease was null and void, and on August 2%, 1868, 
meatfsefiled a complaint in the State court, seeking 4 
llation of the option and a declaration that 1t was 
and void. Thereafter, defendant had the case removed 
his court on the grounds of diversity, and on Oetotyer Qi, 
filed a counterclaim seeking specific periormance uf 
we in the form attached to the counterclaim. 

On October 25, 1963, defendant, purportitig to a 


ider R. L. H. 1955 Section 230-42, recorded a notice o! 


APPENDIX A 


pendency of the Suit, 1.e., lis pendens, in the Bureau 
ponveyances, State of Hawaii. A similar notice was filed 
| the assistant registrar of the Land Court of the State 
faWaii under Section 342-78, R.L.H. 1995, sinte @ portidn 
fhe land involved was registered therein. 

Thereafter, ruling upon plaintiffs’ motion far 
mary judgment, on June 30, 1965, this court entered 4jtdey- 
in favor of plaintiffs and against defendant, and 

fered the lis pendens removed. 

Defendant gave timely notice of appeal, and on 
1965, filed a new lis pendens in the Bureau of 
veyances. On September 9, 1965, a notice of motion to 
ove lis pendens, or in the alternative posting 4 Ssuper- 
Bas bond, was filed by the plaintiffs, and thereafter the 
€ was argued and submitted. 

As indicated from the motion, the defendant has 
er filed a supersedeas bond under F.R.Civ.P. 62, in 
Br to obtain a stay, and admittedly is relying upon the 
pendens to effect the same result -- without cost to 
defendant. 
Plaintiffs urge that a lis pendens notice of ¢his 
eral action cannot properly be filed in the Bureau of 
feyances because the State of Hawaii does not have a Jaw 
h as 18 contemplated by 28 U.S.C. § 1964, 1se., a specitin 
ute authorizing a notice of an action concerning real 


@rty pending in a United States district court to be 


rded in the same manner as required of notice of an 


on concerning real property pending in the State eourt. 
atiffs also urge that the operation of the notice of 
pendens ‘filed June 30, 1965, is preventing the plaintiffe 
| dealing with or developing their property as is their 
to do after the judgment in their favor, in the 
nce of a supersedeas bond. Defendant urges (1) that 
court has no power to cancel the lis pendens of June 
1965; (2) that even if plaintiffs contention regarding 
mmmect of "28 U.S.C. § 1964 were correct, all that this 
meeould do would be to rule that such filing of @ lis 
lens was unnecessary; and (3) that notice must be filed 
Same Vena Court wnder Section 342-78, R:LeH. 1955, 
The legislative history of the present R.L.H. 
, cection 230-42, shows that the Senate Judiciary 
mumee teported on H.B. 181 of Hawaii’s 1927 legislature, 
ting a new section of the Revised Laws of Hawaii 1925 
ing to notice of pendency of action: 
Tes purpose» ofethws Bill is to nequire the @T ling 
i” the “office of the Registrar of Conveyahods a 


notice of the pendency of any action brought in 
ane Civevit Court [of the Territory] involving» 


the title to real estate. (Emphasis added. ) 

The United States District Court for the Territory 
Hawaii had long before been established by Congress. 

Ona Hed States Senate Report Wo. 2131 om Wek: 


Be Which eventually became 28 U.S.C. §$ 1964 -- 


(rms) 


“The purpose of the proposed legislation ia to ) 
provide that notice of an action. . .[118 pendens} 

with respect to real property, pending before 4 

United States district court, must be recorded if 

the State law so provides, in order to be con- 

sidered constructive notice to others that such 

action is pending. 


~~ ote ¢ 


“The legislation contains two requirements: (1) 
the State law must require that notice of lacal 
suits in State courts (as distinguished from 
Federal courts) be registered [etc.]; and (2) 

the State law must also expressly authorize 
notice of Federal suits to be registered, indexed, 


etc., in the same manner as notices in State 

courts. These provisions .. . will not become 

effective within a State until it has expressly : 
ewineriged such registering, ... @te. « , «ss ' 
“In order that Federal litigants may obtain the t 


same protection as is offered in State court 

actions, the bill provides that the State law 

authorizing the registering, etc., of Federal 

notices must be the same as that for registering 
Sieotate notwces im State court actions : 


the same bill, the Assistant Director of the Adminis- 
mye Office of the United States Courts advised the 
littee on the Judiciary of the House of Representatives: 
*(Wlith respect to notice of the institution of 
euits in the Federal district courts concerning 
real property by providing that they should not 
have the effect of lis pendens unless registered, 
recorded, docketed, or indexed as the State law . 
provides, if in fact the State law does provide 

ferweuch registering, recording, docketanhg, or 

indexing of such Federal suits.” 

Deputy Attorney General writing to the same committee 

Bevised that committee that Hi R. 7806 did not @pply 

ss (1) the State already had a lis pendens statute 4nd 

Be laws of that State also provided for similar recoOrd- 


notice of an action concerning real property pending 


(iv) 


re a United States district court in such State. ‘The 


Ustant Secretary of the Interior, writing to the same 
ittee, likewise advised that same committee ta the 
_ 

From the legislative history of both the State and 
ral acts, it becomes clear that Hawaii’s lis pendens 
mite doeS not apply to suits pending in the United Stated 
ect Court, chew Kingwy. Davis, 137 Fed. 222, 249° (Cir. 
Va. 1905), and the registrar of the Bureau of Conveyances 
neither the duty nor the legal power to accept and file 
Same under Section 343-47, R.L.H. 1955, since the lis 
lens referred to in that section, being strictly a 
iture of the Hawaiian statutes, could and did refer only 
fases filed in the circuit courts in the State of Nawail. 


i the notice of lis pendens filed October 25, 1963, 


re the judgment was rendered in the instant case, as well 


me lis pendens filed on June 30, 1965, filed after 
ment in the instant case, were improperly and illegally 
id. We need, however, concern ourselves at this time 

fF with that filed on June 30, inasmuch as this court 4s 
F of its judgment cancelled the first lis pendens. 


Defendant also urges that inasmuch as @ portion @f 


property affected by the instant action has been regis- 
@ in the Land Court of the State of Hawaii under Section 
For the legislative history o ba 06, see United 


=s Code, Congressional and Administrative News, 859th 
PSis==Second Session 1958, Volume 2, pp. 3654-3638. 


(v) 


provide that notice of an action... [118 pendens) 
with respect to real property, pending before 4 

United States district court, must be récorded if . 
the State law so provides, in order to be con- 
sidered constructive notice to others that such 
action is pending. 


"The purpose of the proposed legislation le te 


a oe 


“The legislation contains two requirements: (1) 

the State law must require that notice of local 

suits in State courts (as distinguished from 

Pecemal courts) be regiétered [etc.j; @nd (2) 

the State law must also expressly authorize . 
notice of Federal suits to be registered, indexed, 

etc., in the same manner as notices in State 


courts. These provisions . . . will not become 
effective within a State until it has expressly 
eumnomiw~ed such registering, . . « etc. : 


“In order that Federal litigants may obtain the 

same protection as is offered in State court . 
actions, the bill provides that the State law fe 
authorizing the registering, etc., of Federal 

notices must be the same as that for registering 

Gf Grate notices im State court actions ; 


the same bill, the Assistant Director of the Adminis- 
ive Office of the United States Courts advised the 


ttee on the Judiciary of the House of Representatives: 


“tw Jith respect to notice of the institution of 


mites in the Federal district courts concérming 

real property by providing that they should not 

have the effect of lis pendens unless registered, . 
recorded, docketed, or indexed as the State law 

provides, ir ish fact the State law does provide 

for such registering, recording, docketyng, or 

imégexiang of such Federal suits.” 


eputy Attorney General writing to the same committee 
Meavised that committee that H. R. 7306 did not apply 
s (1) the State already had a lis pendens statute and . 
laws of that State also provided for Similar recora- 


f notice of an action concerning real property pending 


(iow ) L 
ee 


Defendant urges that this court hag no power te \ 
s] the lis pendens or the registry of the same with 
bead Court. 
As was said in Dice v. Bender, 117 A2d 725, 
a G4 (L955): 


“The contention was there, as here, that the lids 
upon the properties obtained by the lis pendens 
ceubd mot be get aside by the cowrt. Thi can 
tention indicates a misapprehension of the ductrineg 
in gleStion,. ,» -. Ll)he effect of a Lie pendana 
is not to establish actual liens upon the properties 
affected nor has it any application as between the 
parties to the action themselves; all that it does 
is to give notice to third persons that any 
interest they may acquire in the properties pendita 
the litigation will be subject to the result of the 
Meoeion w. « »« | LJon@ before the enactment of an& 
statutory regulations on the subject, the mere 
pendency of a suit in equity affecting the title to 
real property was held, both at common law and in 
equity, to constitute constructive notice thereof 
to all the world, and the registry statutes, so far 
from creating the doctrine, actually limited its 
application by making it effective only if the 
action were indexed in accordance with the statu- 
tory reguiremenits. In short, being a creature not 
of statute but of common law and equity juris- 
prudence, the doctrine of lis pendens is wholly 
subject to equitable principles. Thus, ; 

Me ihe operation of the dottrime should prove fo 

lge hewsh or arbitrary in particular instane@s, 
equity can and should refuse to give 1% effect, 7 
@ne@, wnder its power to remove a cloud on title, 

can and should cancel a notice of lis pendens 

which might otherwise exist. 


x ce : 


“The court below undoubtedly had the inherent poMmer 
to remove what was an unwarranted cloud on defen- 
Memo tite ..g. 


Preme Ringe vi. Damis (cited by the defendant), supra 


m8, it if Manifest that when a party has Jost 4 
| by fraud, accident or mistake -- particularly as here 


: 


(vii) | 


